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AmeticaIl httcmatiClDlll .,.
Thb:d Floor· SUite 304

2SO Mu40z JU9UI A.euuc
H.r.o R.ey, Puerto Rico 00918

December 18, 1997

VIA PAX (202) 828-8409

Ms. Elizabeth R. Sachs, Esq.
LUKAS, McGOWAN, NANCE & GUTIERREZ
111 Nineteenth St., N.W.
suite 1200
Washington, D.C. 20036

Re~ Te~eeellul.r «e puerto R100, Xnc.
OUr r1le nuaber: 5-2227

Dear Ms. Sachs:

We have examined North Sight Communications, Inc.'s Petition
for Partial Reconsideration dated December 12, 1997. In connection
with it, we held a telephone conference on December 16, 1997 with
Messrs. Roger Crane and David Barrett. They requested us to inform
you regarding the law in Puerto Rico applicable to the following
issues:

1. Whether there were any special requirements, such as
inscription in so.e register, that had to be met for the
existence of a joint venture.

2. The effects of a foreiqn corporation's failure to
register to do business in PUerto Rico with the
Commonwealth's Department of State.

with regards to the first inquiry, we found that the
requirements for a joint venture were most recently set forth in
Daub¢n Belaval v. secretau of the Treasury, 106 DPR 400, 6 OTOSCPR
564, particularly at 564, footnote 2 and 578-580 (1977), enclosed
herewith. Note that no mention is made of any inscription in any
register as requirement ror the existence of a joint venture.

The distinction between a partnership (sociedad) and a joint
venture (empresa comun) is not made very clear in oaub6n Belaval.
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However, it need not be because the case arises in the context ot
tax law and, for taxing purposes, both are treated in the same way:
their income is taxed separately trom that of their members. This
should not lead to the misconception that a joint venture has the
same legal status generally as that of a partnership.

In Planned credit of P.R. v. ~, 123 DPR 245, 3 OTOSCPR 344
at 347C (1975), a case arising !n the copte~ of gen_ral cQntrac~

law, the joint venture had been distinquished from the partnership
by characterizing the first as "an operation limited to one sole
transactionA • Planned Credit, 3 OTOSCPR at 348 (pages 347-350 are
also enclosed herewith). In addition, as opposed to a partnership,
the joint venture is not a distinct legal entity; a joint venture
is the joint activity of .everal entities towards a common goal
pursuant to the contractual relation between them. Accordingly and
most important, no special requirements need be met for the
validity of the joint venture; it need only meet those that
generally apply to any valid contract.

Paradoxically, a partnership also exists in virtue of a valid
contract which need not be registered anywhere as a requirement for
the partnership to exist. It is thus no wonder that Planned cr~dit
tells us that it is sometimes di~ficult to distinguish between a
Partnership and a Joint Venture. Registration is only necessary in
the Registry of Co.mercial Partnerships kept by each district's
Registrar of the Property if the partnership is going to act as a
merchant, i.e., as a link in the chain between the producer and the
consumer.

As applied to the North sight Petition for Partial
Reconsideration, those general principles entail that the joint
venture that is called "TELECELLULAR" is a valid j oint venture
because the contracts that gave it birth and sustain it have been
held to be valid and enforceable by the Puerto Rico courts.
Moreover, those contracts, the Joint venture Agreement and the
Construction and Management Agreement, require and exclusively
authorize TPR to appear on beha~f of TELECELLULAR and/or each of
the licensees before the FCC in matters under the jurisdiction of
that agency.

On the other hand, the FCC actions in response to TPR 's
appearances are taken Ultimately with regards to "the participating
Specialized Mohile Radio ("SHR") license.s of TELECELLULAR".
Telecellular's Petition for Reconsideration filed June 20, 1997,
see also the letter. of April 11 and 15, 1996 from Mr. Richard S.
Meyers to Mr. Edward Nemeth.
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With regards to your second inquiry, the Puerto Rico
corporations' Law of 1995, P.R. Laws Ann., Tit. 1.4, sec. 3163
clearly sets forth the consequences of a foreign corporation's
failure to register to do business in Puerto Rico: a legal
proceeding in which it is taking part as a plaintiff may be stayed
until the corporation applies for and is issued a certificate of
authorization to do business in Puerto Rico. That would appear to
be the only advance consequence, if any, of a foreign corporation
registering doing business in this jurisdiction without previously
registering. While it should not be granted that the licensees
were doing business in Puerto Rico, the issue is of no consequence
because section 3163(d) unequivocally provides that the failure of
a foreign corporation to register to do business in Puer~o Rico
~ not impair the validity 2t ita ggrporate acts nor prevents it
from defending itself in any proceeding in Puerto Rico (copy of the
section in the original Spanish enclosed).

We hope that this meets your information needs regarding the
matters we were consulted about. If not, do not hesitate to call
for further clarification or comment.

Imt
Encls.

c: Hr. Roger crane
Hr. David L. Barrett
A. J. Bennazar Zequeira, Esq.

[ajb\tpr\3Atbs)
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~ -:m: SUPRE~ COURT OF PUERTO RICO

no=ac~o Oaue6n Be1aval !! !d.

?lal.ntlf~s and apgel1ees

v.

Sec~etary of the Treas~ry of
Puerto Rico,

~eiendant and appellan:

Revi.ew

No. ~-?7-114

Judqment of the
Superior Court.
San Juan Part,
Juan Jos6 Rtas
Mart1neo:, Judge

~R. ;~STICE ~~GRON GARCIA del~vered the ppinion of the court.

San Juan, Puerto Rico. October 17, 1977

~~e controversy ~nder our consideration opens the door

~o t~e analysis of t~e legal rules and criteria reqUired
t . 012
'~ommon ownersh.p

~n tax law matters. ~his area ~8 one in which, due to the

l"PartnerShi~ - The term ... shall include,
~urther. two or more persons. under a common n~e

or ~ot, engaged in a j01~t venture for ~rofit."

{l.J t..P.R.A. f 3411(a) (3).1

Z It is ~.ll e.tAblished that the llIere
commun~tr of propert¥ does not con$t~tute 4
Joi~t adventure. . . To const.tute a JOint
adventurs the CO-owners mu.t, without Actually
~o~ing a partnersnip. contribute their condomini.a
and engage in .ome specific transaetion for
proe~t: they ~t share in profits and 10•••• :
tnere should exist some fiduciary relationship
~s between partners so that there ~y e~ist a
mutual aqeney in any transaction carried out
w~n the seep. of the JOint adventur.. each
One havl.ng a voice and ~Ote in the management
of the bu.iness. although they may agree that
~ne o. more of them may act on behalf ot the
~thers tn the conduct of the enterprise, .a
is the case in partne.,h1ps. futq v. ~
~, 6S ~.~.R. 591, 69~ (1946 .
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~e~ ~s St4te ~r.e ~acts_

I~ ~~e =ourse of the year 1971, the Daub6n-aelava1

~r~t~ers ~i~ed several suits against the Secretar; ~f t~e

I
. j

After consclidat1ng t~e 3c~;ons.

gv~~e~ce ~n t~e ~iduciar! relationsh1p ~e~ween the brot~e=s.

~craC10. Druso. and Vasco Caub6n-Beiaval,

I I

After the Estate of RamOn L. DaUOOn-Cab=era

,:
r

.r:
I

'j
/

::Jr 595.JOO. Tbey ,hared the ?roceeds 0: ~~e

a.

b. HoraC1o, Drusa. and Vasco
Daw:>6n-Belaval

Ram6n OaubOn-Mora1@&

JL567.~7

16,656.30

:oans, rtCraC10, Dr".lsa. and Vasco ;:la~6n-3ela'Tal.

W1:h the~r respective shares (S31,567.4;1 ·F

jl !
Ir

it j: ,~~ey ~ook a 565.000 ::an?Cr.ce ~e Se6n Avenue.
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AFTER THE TAX DEFICIENCY

No. 63-1668.
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tax returns tor the years subsequent to 1961.

~l..s. within the $UI:lttOrY period fiJcad

B.laval et ala v. Secretary at t~e ~~e&surv.

R-64-Z1Zl. On FeorYary 17, 1965, the Supreme

The deficienCies for the pxev1ou8 years,

that is. 1952, l~53. 1957, 1958, and 1960, were

~artnersh1p. At the same t1me the total ~Ount

No. 63-1668. On March 6. 1964, this courc

~ev.nue aureau determ~ned the ex~st8nCe ot the

~a~ held and, as 4 result thereof, the !nter~al

~or def1~1enc~es was reduced to $29,602.54 after

the hearJ.ng.

speaking ~hrough it3 Judge, Anqel M. U~p1erre.

dismissed the camplaint filed by the Oaub6n­

aelaval brothers. A pet~tion for review

against said jud~ent was filed before the

Su~reme Court of Puerto R1co (Horacia Oaub6n

Sinee the deficiencies tor the years 1952

to 1960 were litigated and adversely adjudqed,

the taxpayers. complying wtth the jud~nt,

prepared and tiled •• a partne~ship the income

also litigated before the San Juan Part of the

SuperJ.or Cour~ of Puerto Rico. under Civil

tor their ?ayment--Apr1l 15, 1966--the CaubOn­

Belavat bro~hers filed a fo~al cla~~ for

Superior Court, San Juan Part. in Civil

ref\lJ1d of the income ta.~ell paid for the years 196i

7877643101

Court retu$ed to issue plaintiffs' writ of

review, thu.&ffi~tnq the judqment of the

12/18/1997 10:27

to 1965. both years inclusive.
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[Translation)

'"

~ove~~er 7. 1968. ~he Income TAX 8ureau sent

a :etter wh~ch .ssential~y raaes as fOllows:

wCor.cerninq the abOve-M8nt~oned

ref~d c1&~ms filed on April 15.

1966. your &~e hereby ~dv1sed

t~~t ~o measures shall b. taxen

~o t~at effect until the ca~e of

t~e jef1ciencies lor the years

19&4 and 1965 15 dec~ded. We

are enclosing ~nder ••parate

cover a notice of defic~ency eo

tnat effect."

~~e ~rothers Druse. Horacie. and Vasco

~aUQOn-Be1aval understood then. as they still

~~~g~st~nd today. that they did not constitute

--neither then nor now--a ~artnershlp. but a

co-cwnership. not with regard to the taxaDle

years ~hich have been litigated and settled.

but =onc~rninq the years from 1961 until 1969.

bot:J years inclusive. ':'he realilens adduced by

t~e 'aue6n-8elaval brot~ers are the follOWing:

I a) Ihe lease contr1cts of their

pro~erties require the consent.

p«rt1cipatton, 4nd 51gnature of

each and everyone of the three

brothers.

(bl All current 4C:~ount!l requi.re the

regiatrat10n of the siqnatures of

each and everyone of the three

I

\
I,
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and i~dependent authorization, con-

787764310112/18/1997 10:27

~~rrence. ar.d approval o~ the t~ree

br=t~ers. ~or3cie. Druse. and ~asco

Jauo6n-3elaval.

"~ \ )Ione .:;) f the ';)rot:-ters sha 11 "ubroga te

~l~sel~ eX?resaly or lmpliedly .n a

, ,
. ~ ~! I
. I ,I

~~e =t~er orot~ers_

'e) S:.:-..:e ~96~, ~he three brothers :'::eep

~er~i=ied ?uDlic Accountant.

t~~~= :.nC~vidual accountlng under
; I.
I

,
-
i,
I'I •

I

I~efeadan( contends t~at:

In ~he ;t~er hand. the Secretary of t~e ~reasu:l

co~on =wnershi~.

-':::le =~nstruct.on ot their business

and. ~ater on. the control of the

rent incomes and expendltures ot

said bus~negs enterprise. a currer.t

account was opened at the Banco

~opular in the ~ame of the ?~r~~er-

sh 1.;::. :)aub6n :Ie lava 1 Brothers.

~greed that the actions of t~o ~!

,~
., . . ~. ~,

I "i'

j ,I I I

I.t

'jI
t i
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to ~~e ~roblem ~e are ~OW facing. T~e ~~i

(1960):e=~1~de% v. S~c. of Treas .. 95 ?R.~-

Plaln~iffs ~llege tha~ this case 15 applicable

~: :~e :reasury add~ced that a cons1cerabie

c~::erence had been established between :he

=3se ~t ~ar and Carom. J. fern1ndez, 95 ?R_~.

~, .
'.~ .

,I. :.: I
I'

:n :~e ~igh~ of those facts, the :ear~ed er1al cc~r~

conc:uded that the judgment entered in case 63-1668. ~hlC~

covereci the taxable years from 1952 to 1960, dic not con-

5tA:~te 3 col:ateral estop~ei for the adJ~di=ation of t~e

,I,

I
~~eV10US years ~nder lts cons~deratl0~.

~el~. :~rt~e~ore. that there was no flduClari reiat:o~-

5h~p bet~een the brothers and consequently they constlt~ted

a ~ommcr. ~wnershl~. and not a partnershi?, as decidec in

1
I!

'It

Carom. Jr 5. ?ern1ndez v. Sec. of ~reas.. 95 P.R.~. 71:

(1968) .

~t :he request of the Secretar/ of t~e Treasury .e

agreed ~o rev~ew_

I

"he !irst error challenges the trial court's tefusal

to a?ply thR doctrine of res judicata to the taxable years

runn~~g :rom 1961 :0 1965, and from 1966 to 1967.

Jefense of res Judicata ~ay be succes&f~lli invoked ~~

~

.1· I,
t

i
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lAS (1954); Pereira v. He:n.lndez, 83 p.R.R. 156, lEil (1961),
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(Civil ~o. 63-1668)--, insofar as pertinent. reads;

The plaintiffs acquired the lot as a graff from
their mother; erec~.d a building, and co ect
~ents pay~le to the Caub6n Belaval brothers.
They haVe a mutual bank account, mutual interest
in the profits; they operate for profit: ~~e1

have mu~ual responsib~lity in the conduct and
administration of their business; mutual con­
tr~ou~1on for the acquisition or construction
of the buildinq which y1e~d$ rentQ; and service
is rendered by all part~ers. SuArez v. Descartes,
85 P.R.R.; ~odr1gue~ Viera v. Sec. of the Treas.-­
Review 343 as of December 31, fJ63 ..•.

and Susca~lia. T~eas. v. Tax Court, 72 p.R.R. 576. sao

~1951l--in its modality known as collate~al estoppel by

:act previoQsly adjudieated by a court in an action between

the same parties, under iU1se ot another cause of Action

different trom the one ~aised in the first suit.

jucqment ~hen a litigant seeks to re11tigate a matter or

In view of the ren~s yielded by the building
located at lS10 Ponee de Le6n Avenue, plain­
tiffs constitute a part~ership Or joint venture
for taxing purposes.

It became final and unap~ea1able when t~s Court refused

to issue a writ of review. In harmony with the foregoing

decision the Secretary continued cons.der1ng ~~e Caub6n

Selaval brothers as a ~ar~ner$hip with regard to the

~entals accruing from the leasing business. From 1961 on

the DaubOn aelaval brothers filed their income tax returns

12/18/1997 16:27

I , 'l;'

as a partnerShip with r.qa~d to said business. It wa~ in

1966 that they requested tQQ Sec~etary a refund of tn@

taxes paid Qur1ng ~_:.~~ 1995. ~_ot~rI!!4~.in~~:,ive•..... -r

On Feorua~y 16, 1968, this Court rendered its decision

in corom. of J. rern~nde~ v. See_ of the Trea$., and in
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:~e cause ~~ act~cn ~as ~h~ ·collectlon" ~: :axes. a~~

the case at :Jar lm'olves a "refund" of taxes. ~t ~s eVl-

dent that they are trying to relltlgate the same action :!:

~nder guise 8f a di~ferent one. hence the Collateral

32stO?Fel oy ~udgr.,ent ~OCtr1r.e may be app1~ed.

"

The :=ia: court's ~hesis concluding th~t the :oi:'atera~
I'

i I

est:::?pel ~y Judgment ~octrine is not applicable to tax

actions ~~~O:'Vl~g dif:erent years when the dppl~cac1e

, ,

, I;, I:; ii
II "

I

I'

or ;ud~clal 1ecisions--can be supported by Commlsslor.er

the:'ess. 3ald t~esis does not ponder over the :ac::. ~hat.

Sunnen. supra,

I~ only rema~ns for1961 eo H67.

~ence, we determine that the col:ateral estoppel

~s to analyze ~n ~ur ~ext ass~qnm.nt the ~orrect~ess ~f

~t should be ~ustai~ec w~ch regard to the controversy

~: :~te~al ~evenue ~. Sun~en. 333 u.s. 591 (13481. ~ever-

t~e Juag~e~t ~ith regard to ehe taxable years fr~m 1969

598-599.

have ?ros~ec~~ve ~a1idity and ef:ect.

by )udgme~t cioctri~e is of strict app4~cation and thac

to 1969.

I I

The second error questions the detepmination staeing

that the ~elat~onship between plaint1ffs-~11~, wi~h

J
~~ addition to our abOve-cited case law.

5ee: 9lac:lt.man' ASS .. Inc. v. Unieed S~ates. 409
:. St;pp. U64. 1265 ( 19761; _~dol~h '::;OOrs Ca . ..
C.'::.;l.., 519 :.:d U80. 1283 119.' I: Jones 'J.

~d States. 466 r.2e 131. 134 (1972).

,-
f •
; ,r

+ II
I,
:1
J'
t

I,

I ~

:r

I,;
if

:1·. ~,

't
I'r 'j

f! I
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7~e :O~:~Wl~g ~$ considered to ~e ~er­

:;..~en': ~v:~ence :0 t~e ex~stence of 3 =ar':~er­

s::~?: ~ow ~oc< ent=J.es are ~ade, althoug~
~~ey ~3Y ~c': ~e ==nsJ.dered as ~oncl~Sl~e ev.­
';e::=e; ~e;:;=i!Se!'",l;;J.tl~:"\ ;,e!ore :~e 9ubl~c: ,:::e
~':J.,:e~e::ts := ;over~~ent agents ,: ~~e b~Sl­

~e55es ~f ~~e ?ar':nershlo; how curchases ~re

~ace inc :::e ~a~ i~ Ah.~; c=ed~t ~as bee~
;~~~l~ec ~~ ~~e ~ar~et; ~ho makes c~e cor.tr3c~s

H;~ ;1SS(.;..":1f'9 :i3bl;'.t~QS; the name ~n ·... hlCr.

~a::~ iCC8unt3 Jre opened: the name lO ~hl=~

~~~r: lC':~C~5 :r ~lal~s are filed Wl~~ :~e

S:3te'; ~u:~cr:~ies: :~e ex~stence ~f ~ar~~er­

3n~~ :~~':=3CtS. AS t.o :~is tast ~edi'~ ?f
eVl~ence. al~~ouah It is 9tate2 ln the COntrActs
t~at ~Se ~artl.e5 Save ~ot nad the inten~lOn
~: ~or.g~~t~t~:1g a ioine adventure ~r a cart­
ne=sh~2. 1: ~he aare~entS and motlvaticns ~~

,:Se =ar:1es '0 3how It. It Alii be ccnsl~erec
~~~t .u=~ .~~~': JdVent~r2 ?r oart::ershi: AdS

est3~~ls~ed ~or :~e ?rOoer tax ~u~cses: S
~er~e~s. ~~e ~d~ ~: :ederal :ncome :axatJ.~~

~ ~.. } § ) 5' . J j an d ) 5 .0'; .

I I

I I

l

I
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::~~~~~~;~~~~ ~~~~::r~~~~~c;;e~C~~~~~~~~3~~:~
:~ :~~ ~~~stenCe =~ 3~C~ ~ ?3=:~erS~~?:
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.! __ ?a=~~er!l . .Jl~!'.oug:; ':he ?OSSibi:J.':Y 0: .l~
~:',,i~'::';e =",r-::::er i.s adtuJ..tted, as .n the case
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:-<0. R-77-114 (Translation)
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_"8-LqJ090n applyinc;; the rules set forth aDove to the case

~t ba~, ~e deem t~at, pursuant to the Income Tax Act,

apgellees' leasing bus~ne5s is a joint ventu.e s1nce--both

in a quantitative and qualitative manner--the following

factors COncur cumulatively to $how that it is an active

action agreed upon whoae basis is the express joint wills

and efforts dire~ted to increase the capital of a social

or common ?atr~mony: (a) contrihution of money, property,

and time in a jOihi.. <;;ause. ·!'hree of the ;our hrothers who

first eonstituted the estate decided to engage 1n the mut~al

effort of constructing a buildirtg meant tor the lucrative

leaSing business through a jOint money contribution which

was supplemented with other sums acquired through obli­

gations that woul~ be complied with jo~ntly: (bl development

of a cOmbined 9roperty interest and a mu~ual conduct of the

~u5ineS3 which can be proved by execut~on of contracts

and collec~ion of rents in the nam8 of their partnershi~

(Oaub6n Selaval Brothers), With said name they kept a

~a~k account which facilitated the con.truetion of ~he

ouilding's extension: (e) distr~bution of profits. Logically,

thi5 im~lies that the Oaub6n Belaval Brothers share the

~rof1ts, and also, whatever losses there might be; (d) existence

o! an implied contract whiCh 1n fact reveals the establishment

0£ a jOint venture: 4 Ie) fiduciary relationship between the

4
The Secretary accurately points ou~ that:

~in this case the measures taxen by plaintiffs­
appellees is not restricted to--as in the cases
o~ y.!!.! v. Tax Court, ::dr~, Puiq v. Tax CQprt.. _

_______ .. -~ P R R 6§l··..U014"·'h· OltllD":"-o-r.r:- 'Ntnlndl!:- -----..----
v. See. of the Tre.s., suc~a--prolit qains arIsinq
from the1r respec£~ve cont~iQut1ons, but ~hat
they have a say in the adm1nistrat1on of the
common owned property. But there is still more,



Civil Code (31 L.~.R.A. § 435S)--for ~e ~asis of a partner-

of the others doa~ not have the scope given to it. for the

PAGE 28
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Belaval brothers had set by-laws regarding combined or

~ndividual powers. T~ fact that none of them was manager

°rt should be noted ~~at the limitation to
whieh aQpellees agreed is 1n the ~en5e that the
lease contracts "require their authorization,
in1:erveotion, and their signa.tures." Therefore.
it is a clear siqn of the existence of a partner­
gh~p. in opposition to a common ownership where

from the same moment that 91aint~ffs-apgellees

agreed upon construct1ng t~e bUilding, the
inte~tion eo create a jotnt venture for ?rofit.
could be evinced. To that effeet they borrowed
large sums of money for the partners~p Oaub6n
ael~val Brothers: they bound themselves to pay
Jointly and severally the loans rece1ved; they
opened an a~count at the Banco popular de
Puerto Rico Ln ehe name of the pa~nershi?,
and any of the plaintiffs could draw from that
account with two of the requ~r.d s1gnatures.
Thus. we see that there was a fiduciary rel~tion­
s~p between them. Said enterprtse never ceased
its functions and 4fter 1960 they constru~ted
three additional stories to the bUilding, pursuant
to the verbal a9reement of the plaintiffs. Further­
more, th~ lease contracts were made in the name
of the OaubOn Belaval B~Qth.rs. Finally, we
elearly see that the basic purpQse of the OaubOn
Belaval brothers in estAblishing said business,
was ~Q qa1n profits by me~g of a joint venture."

SlI-2 pUiq 8rutau, Fundam.nto de Dereeho Civil
405 <l9S6).

part of it and who are interested in the success of the

enterprise. ° The fiduciary relationship i9 ~ot.impal.red,

as the tr.al cour~ wlderstood, only because the Daub~n

ship ~s the mutual confidence between the persons which are

This means that a person shall not enter the par~nershi~

withQut the unanLmOUS consent of the other ~4rtners--art. 1587,

Daub6n aelaval ~rothers. It is our duty to make clear that

the legal Coc':...-1ne crit~ion which characteri:z:es a pa~tne:rsh.p

as a trust agreement "is contracted intuiti oer~onae."5

:-lo. R-77-114 (Translatl.on)

8/1997 10:27



~he time elapsed is an element to be taken under consideration

Civil Coce ?rov:i.des !or the aes1gnat1on of one or several
7

~anagers ~ithout ehanging the essence of a part~ersh1p.

Anicles 1583-1587 (31 L.P.R..~. §§ 4~54 to 4358J.

~11] Finally, and with regard to the taxable years in con­

trov@rsy. 1968-69, we are aware of the fact that ewo decades

have gone by since the death of the predecessor, Caub6n.

(Translation)

7877543101

:'10. r<-77-114

together with the other factors mentioned above. The sum

·,1 r. I
to~al of ~he5e faotors daterrnin@s unfailingly the existence

0= the Daub6n Belaval Brothers Partnership for taxable

pur,ose9, as the only juridical conclusion. The case at

~ar is clearly distinguishable from the case of Comm. of

J. ;ern~ndez, ~.

T~e ;udcment is reve:sed.

~~. =~Stice Riqau took ~o ?ar~ in this decision.

~r. Juseice Ma:tfn COnCU~5 in the result.

'-.-..... .~

the joint-owners a~e free to transfer their
rights eo a th~rd 9arty pU~5uant only to the
lim~tat1ons set forth in the redemption
insti.tution.

7R8qardles8 of the foreqoinq, we actually
harbor no doubts As to the exi~tence of such
confidence, for it is Qvinced by the fact that
the signature of two of the ~roth.rs suffices

-- ..._-... __....__...~a.w.....fJ:om.....±:he ~K a~nt. -4'M.s -J.mpJ.j,e5-·----·--.·---------· .----..-.---... .
that the brothers always have full confiQence
in each othe:r;.

:lPS/mec
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eharaet.rist~c whi~h makes 5u~h inst~tution different from a

It i. a usual tranaaction 10 busin.as by which

preeludes a cOrl'oration from ~.rtJ.cip&tinq in a ioint venture

7877643101

32.20, at ~59-4SS (~d ed. 19EO)~ 2 W~llinston,Qn Contract~

2 S.e: 2 Rcw1ev ,On Partner'.hipr Joint Adventure-. SS 52.1-

to the aqreement convinces ua, b._ides the !~ct that luch doeu-

Comunidad, ItI-2 PQiq Brutau, Fundamentol d. Deroche Civil

23 et ,~. (1973): 1 Lanqle and Rubio, ~.ny.l de Oerecho

Mercantil £soa~ol, 707-712 (1950).

partnerah1p is pr.~ent, to wit, an operat1on l~it.d to one sole

2
t~ansaetion. The text of the quaranty lend. lupport to this

ments denominAte the same as a ioint venture, thAt the essential

ship is created or exists.

no~ing in ~he law, nor h•• it be.n poin~ed out to us, whi~h

a ~artn.rship and a Joint Venture, the examination of the letters

suffer the lossee.

and not to 4ny other na~ural or juridieal peraon. ~ere is

a party contributes the working ea~ital in ~ ent.~rise ~d it

does not necea.arily mean, aa appellant adduces, that a partner-

w1th the express ?u~oae of dividin~ the profits or likewise

(Plaintiff', Exhibits 17 and 18) by whieh Brite and ~attern {aid came

in the aame proportion 50~ of .11 the money. to finanee American

and Brite, and wh~ch consisted in that each one would contriDute

with a natural person, .a the one aqre.d upon oetween Mr. M.eter~ [~l

conclusion, since 1t was eonatituted excAaively 1n favor of

s~ JlS A an" :)1~ 9, at 556-61' ~d ed. 1959); f:nIor••a ~ercantil en
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It is not An a.sociation agreed upon for jiverse operat~ons

a~c of a continuous nat~re. cut one ~ith a restrained and specific

end. '..mien expressly discarald the conferrinq of intereSt in ~e

bUS1~esses. ?rO~lts. losses or obl.gations of one towards ~he

ot~er. and in ~hlCh ~at~ern [5~c) ~elegated by trust on Brite _11 tne

measures regarding ~is par~icipatlon.

[3] The 9'enerat rule adO?ted by the majority of the cQurts in

other =urlsdic~lOnS is that a cor~oration does ordinarily have the

90'Ne~ of !!mharklng on a PLnt a!ventu. so long .s it i3 for pur?oseli

PAGE 24

ot:terwille ''''1 o:hLn ":~e scope 0 f the corporate powers. Anno:

co=~or3~~on ~n ~~~ or Joint Venture. 60 A.~.R_2d. 936-939.

The sevent~ error assigned ~oints out that t~e ':rial court

should have stayed the JUdicial proeeedinqa consldering that the

?laint~ft corporatlon ~as voluntar~ly 5ubm~tted to a reorqanization

~rocedure under Chapter II of ~e federal Sankru~tcy ACt at the

Un~":ed Sta~e6 south ~istr~ct Court corresponding to the City of

~Te'" '(0 rJ< .

T~e error ~s ~r~vo~ous. The proof of the existence of such

~=oceoure constit~tes an order from the Refere••n Banxrupt~y

~r.o ?~ec~sely aut~orized ?laint~ff to continue operatlng.

[~J !t ~s adduced as ninth error that the court did not impose

all the strictne•• of the law in view of the usurious loan.

eVlcenced by the con~ract. whtch cuLminated with page'. guaranty.

the difficulty ~or this assignment to pro.perile. on the fact that

?la~~t~~f ex?r~ssly waived the coll.ct~on of such interest upon

des~st:~ng from ':he 5:1.0. CCC'.:)O clat:ned • ..,hat obvlously :-elie"'ed • ~ ':rom
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